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A. INTRODUCTION 

Respondent Washington Capital Mortgage, Inc. ("WOW') 

contends in response to Evan Bariault's petition for review that it is 

entitled to an award of fees on appeal. Bariault provides this reply 

confined to that new issue raised in WCM's answer and not asserted in the 

petition for review. RAP 13.4(d). 

B. ARGUMENT 

WCM is not entitled to an award of fees in connection with its 

answer to Bariault's petition because no rule supports it. 

WCM is not entitled to an award under RAP 18.1(j) because the 

Court of Appeals did not award WCM fees. Op. at 16. WCM admits 

RAP 18.1(j) disqualifies it from a fee award under those circumstances. 

Answer at 18-19.1  

WCM is also not entitled to a fee award under RAP 18.9(a). 

WCM seemingly contends that Bariault's argument that he had a right to a 

hearing on CR 11 sanctions is frivolous. Answer at 19-20. WCM is 

wrong. 

First, WCM is oblivious to its heavy burden to sustain a 

determination under RAP 18.9(a) that sanctions are merited. An appeal is 

There is not a little irony in WCM seeking sanctions under CR 11 and R.AP 
18.9(a) when it makes an argument that it admits is specifically disallowed by the RAP. 
Madden v. Foley, 83 Wn. App. 385, 922 P.2d 1364 (1996) (attorney sanctioned for 
pleading common law claim abolished in Washington). 
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frivolous under RAP 18.9(a) only if, considering the entire record, this 

Court is convinced that the appeal presents no debatable issues upon 

which reasonable rninds might differ, and that the appeal is so devoid of 

merit that there is no possibility of review being granted. All doubts as to 

whether the appeal is frivolous should be resolved in favor of a petitioner 

like Bariault. Advocates for Responsible Dev. v. W Wash. Growth Mgmt. 

Hearings Bd, 170 Wn.2d 577, 580, 245 P.3d 74 (2010). There, this 

Court held that the Court of Appeals erred in sanctioning a party under 

RAP 18.9(a) where the party raised one debatable issue on review. Id. at 

580-81. Here, WCM concedes that the issue of whether Bariault should 

have been sanctioned under CR 11 by the trial court presents meritorious 

issue for this Cotut by not claiming otherwise in its answer at 19-20. 

Further, with regard to the merits of the argument on the need for a 

hearing on the sanctions issue, WCM is mistaken in claiming the argument 

is "inconsonant with the overwhelming authority in the country." Answer 

at 19. This Court can look to Washington precedent. In Watson v. Meier, 

64 Wn. App. 889, 827 P.2d 311, review denied, 120 Wn.2d 1015 (1992), 

then Judge Alexander, writing for Division II, noted that hearings on CR 

11 sanctions, although confined to "extraordinary circumstances," might 

well be merited, citing with approval the factors developed by the Federal 

Advisoiy Committee on the federal counterpart to CR 11: 
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(1) the circumstances in general; (2) the type and severity 
of the sanction under consideration; (3) the judges 
knowledge of the facts and whether there is need for further 
inquiry. 

Id. at 900. Washington courts have conducted hearings on CR 11 

sanctions. E.g., Bharti v. Ford, 145 Wn. App. 1034, 2008 WL 2640085 

(2008). 

For the reasons articulated in Bariault's petition at 17-20, the trial 

court here failed to afford him an adequate opportunity to be heard on 

sanctions. The trial court never conducted a hearing where the facts and 

witness credibility that bore on sanctions were decidedly in dispute. 

C. CONCLUSION 

For the reasons set forth in Bariault's petition, this Court should 

grant review and reverse the trial court's CR 11 sanctions order. Even if 

the petition is denied, it should deny WCM's belated, and baseless, plea 

for an attorney fee award. 

DATED this ftday of June, 2017. 

Respectfully submitted, 
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